IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF WEST VIRG NI A

AT BECKLEY
NORMAN FLEEMAN and
THRESI A FLEEMAN, husband
and wi fe,
Plaintiffs,
V. ClVIL ACTION NO. 5:03-0667

TOYOTA MOTOR SALES, U. S. A, INC,
a foreign corporation,

Def endant .

OPI NI O\

Pendi ng before the court is plaintiffs’ notion to dismss
its Magnusson- Mbss Warranty Act Clains (doc. 5). For the reasons
given below, the notion is hereby GRANTED, and, accordingly, the
case is REMANDED to the Crcuit Court of Wom ng County, West
Vi rginia.

Fact ual and Procedural Backqground

This case arises out of plaintiffs’ June 19, 2000 purchase
of a Toyota 4Runner from a Toyota deal ership in Beckl ey, Wst
Virginia, and subsequent nonconformties in the vehicle which
required repair. Conplaint, doc. 1, Y15, 8 Plaintiffs filed
suit inthe Grcuit Court of Wom ng County on June 13, 2003.

Plaintiffs allege that despite a nunber of attenpts by defendant

! This opinion was drafted for the court on October 8, 2003, by Spencer B. Dennison,
Law Clerk to Chief Judge David A. Faber. Mr. Dennison died on October 9, 2003, as a result of
injuries sustained in an off-road vehicle accident on October 8.



to conformthe vehicle to the applicable express warranties
obtained with the purchase of the vehicle, the 4Runner conti nues
not to conform and that the defendant has accordingly failed to
make repairs necessary to conformthe vehicle to the warranty.
Id. at 1 9. Accordingly, plaintiffs allege breach of inplied and
express warranties for the vehicle. Plaintiffs seek full refund
of the purchase price, or, in the alternative, damages for the

di m ni shed val ue of the vehicle, as well as |oss of use,
annoyance and inconveni ence, and attorneys fees. [1d. at f 14.

In the conplaint, plaintiffs allege that “any disclainer set
forth in the warranties pertaining to this vehicle should be
inval idated according to Title 15, United States Code 88§ 2301 et
seq.” which is comonly known as the Magnusson-Mss Warranty Act.
Id. at | 21.

Def endant renobved the case to this court on July 15, 2003,
based on federal question jurisdiction flowng fromplaintiffs’
al l egations of violation of the the Magnusson- Mbss Warranty Act.
Plaintiffs now seek to dism ss any Magnusson- Moss Warranty Act
claims. See plaintiffs’ notion to dism ss Magnusson- Moss
Warranty Act clains, doc. 5. Defendant then filed its nmenorandum
in opposition to plaintiffs’ attenpted remand and notion to
di sm ss Magnusson- Moss Warranty Act clains. See doc. 7.

In its nmenorandum defendant alleges in a footnote that

“(While Plaintiffs have not properly filed a notion to renmand



this case to state court, Toyota assunmes that is what Plaintiffs
are attenpting to do.” 1d. at 2. Accordingly, defendant
concedes the possibility of remand has arisen, and opposes any
remand of the instant action by the court. The court now turns
to plaintiffs’ notion and the issue of renmand.

Anal ysi s
Leave to Anend

As noted, plaintiffs attenpt to anend their conplaint to
di sm ss any federal |aw based clains under the Magnusson- Moss
Warranty Act. Although plaintiffs cite no authority supporting
the right to amend their conplaint, and neither party addresses
the issue, the threshold inquiry is whether plaintiffs may anmend
their conplaint at this stage in the proceedings. Federal Rule
of GCivil procedure 15(a) reads, in pertinent part, as follows:
“(a)party may anmend the party's pleading once as a matter of
course at any tinme before a responsive pleading is served .
(o)therwise a party may anend the party's pleading only by | eave
of court or by witten consent of the adverse party; and | eave
shal|l be freely given when justice so requires.”

Def endant in the instant action served its answer (doc. 2)
on July 15, 2003. Accordingly, plaintiffs may anmend their
conplaint only by |eave of the court. 1d. However, as noted,
the rule requires that | eave be freely given “when justice so

requires.” Indeed, as the United States Court of Appeals for the



Fourth Grcuit has noted, “(t)he Suprenme Court has decl ared that

"this mandate is to be heeded.” Edwards v. City of ol dsboro,

178 F.3d 231, 242 (4'" Cir. 1999) (citing Foman v. Davis, 371

U S 178, 182 (1962)). The Fourth Circuit has held that |eave to
amend may be denied “only when the anendnent woul d be prejudicia
to the opposing party, there has been bad faith on the part of

the noving party, or the anendnent would be futile.” Johnson v.

O oweat Foods Co., 785 F.2d 503, 509 (4th Cr. 1986). Defendant

has not alleged delay or any simlar prejudice, |et alone bad
faith or futility. Accordingly, the court finds that it nust
grant plaintiffs’ notion for |eave to anend, styled by plaintiffs
as a notion to dism ss the Magnusson-Mss Warranty Act clains, in
the instant action. Having granted plaintiffs [eave to anend the
conplaint to drop the sole federal claimin the instant action,
the court nust now consider whether subject matter jurisdiction
remai ns.
Subj ect Matter Jurisdiction

Any civil action brought in state court may be renoved if
the district court has original jurisdiction over the action. 28
US C 8§ 1441(a). Article Ill of the United States Constitution
provides, in pertinent part, that “(t)he judicial Power shal
extend to all Cases . . . arising under the . . . Laws of the
United States.” Further, the federal question statute provides,

inits entirety, that “(t)he district courts shall have ori ginal



jurisdiction of all civil actions arising under the Constitution,
| aws, or treaties of the United States.” 28 U . S.C. § 1331.

A federal district court nust continually re-evaluate the
all eged basis for its jurisdiction throughout the course of the
l[itigation. As such, there is no tinme bar to chall enging
jurisdiction during the pendency of the action. |ndeed, 28
US. C 8§ 1447(c) provides, in pertinent part, as follows: “(i)f
at any tinme before final judgnent it appears that the district
court lacks subject matter jurisdiction, the case shall be
remanded.” (Enphasis added). The issue of subject matter
jurisdiction and remand, although raised by defendant in the
instant action, may also be reviewed by the court sua sponte.

As noted, plaintiffs seek to dismss the sole federal claim
contained in its conplaint, and defendant opposes this notion in
a nmenor andum whi ch rai ses the issue of remand. Thus, the court
next turns to defendant’s allegation that remand is foreclosed in

the instant action by Brown v. Eastern United States Corporation,

181 F.2d 26 (4" Cir. 1950).2 Having reviewed that decision,

Def endants al so rely on an unpublished opi nion by the
Fourth Grcuit, Binkley v. Loughran, 940 F.2d 651, 1991 W 135229
(4" Cr. 1991). See defendants nenorandumin opposition to
plaintiffs’ attenpted remand, ex. A However, under Rule 36(c)of
the general provisions for United States Court of Appeals for the
Fourth Grcuit, citation of the Fourth Crcuit’s “unpublished
di spositions in briefs and oral argunents in this Court and in
the district courts within this Crcuit is disfavored.”
Accordingly, particularly in light of the on-point and in-Crcuit
authority cited below, the cited unpublished opinion is
nonbi ndi ng and does not effect the outcone of the instant action.

5



issued in 1950, the court finds that it does indeed hold that
under 28 U.S.C. 8 1447, the rule is “that the case is not to be
remanded if it was properly renovabl e upon the record as it stood
at the tine that the petition for renoval was filed.” [d. at 28-
29. However, district courts in the Fourth Crcuit that have
exam ned the issue since Brown have concluded that the Brown rule
does not apply in situations like that in the instant action in

light of United M ne Wirkers of Anerica v. G bbs, 383 U S. 715

(1966). In G bbs, the United States Suprene created the “conmon

nucl eus of operative facts” and "would ordinarily be expected to

try (the state and federal clains) all in one judicial
proceedi ng" tests for pendent jurisdiction cases. 1d. at 723-
725. In creating these tests, the Court stated as follows: "if

the federal clains are dism ssed before trial, even though not
i nsubstantial in a jurisdictional sense, the state clains should
be dismssed as well." 1d. at 726.

Based upon G bbs, district courts in the Fourth Crcuit have
found remand to be the proper course when presented with cases
i ke the instant action. For exanple, the court in MGnn v.
Mungo, 578 F. Supp. 1413 (D.S.C. 1982), noted that while it m ght
have jurisdiction over a case despite the dism ssal of the only
federal claim the preferred course of action under the Suprene

Court’s decision in Gbbs is to dismss the remaining state




claims as well. See McGann, 578 F. Supp. at 1416 (citing to

G bbs, 383 U S at 728). Simlarly, a district court in the
Western District of North Carolina faced wwth a pendent state | aw
claimin which the original federal claimwas voluntarily

dism ssed by plaintiffs held that “(while Plaintiffs may be
attenpting to avoid federal jurisdiction by anending the
conplaint, the Court does not believe that this is the sole
reason (for dismssal). Mreover, such a reason ‘... does not

di mnish the right of these plaintiffs to set the tone of their

case by alleging what they choose.’”” Kinsey v. Snap-On Tools

Corp., 752 F. Supp. 693, 695 (WD.N.C. 1990) (citing McGnn at
1415). Indeed, as the McGann court pointed out, “(n)eedless
deci sions of state |aw should be avoi ded both as a matter of
comty and to pronote justice between the parties, by procuring
for thema surefooted reading of applicable law." G bbs, 383
U S at 726.

For all of these reasons, the court follows United States
Suprene Court precedent as well as clear weight of authority of
district courts in the Crcuit which have exam ned the issue

since Gbbs, and finds that it nust remand the i nstant action



Concl usi on

Based on the above, the court concludes that it has no
federal question jurisdiction over the case. This action was
therefore renoved i nprovidently and wi thout jurisdiction and nust
be remanded to the G rcuit Court of Wom ng County, West
Virginia, where it was originally fil ed.

An appropriate Oder will be filed with this Opinion
remanding this case to the Crcuit Court of Wom ng County, West
Vi rginia.

Dated this 28th day of Cctober, 2003.

ENTER:

David A Faber
Chi ef Judge



